STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQOARD OF
VEDI Cl NE,

Petitioner,
VS. Case No. 06-1918PL

Nl MA HESHVATI, M D.,

Respondent .
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RECOMVENDED ORDER

Pursuant to notice, a final hearing was held in this case
on July 13, 14, and 17, 2006, in Viera, Florida, before Susan B.
Harrell, a designated Adm nistrative Law Judge of the D vision
of Admi nistrative Hearings.

APPEARANCES

For Petitioner: Donald Freeman, Esquire
Ephrai m Li vi ngston, Esquire
Departnent of Health
4052 Bal d Cypress Way, Bin C-65
Tal | ahassee, Florida 32399-3250

For Respondent: Gegory W Eisennenger, Esquire
Ei sennenger, Berry & Peters, P.A
5450 Vil lage Drive
Viera, Florida 32955

STATEMENT OF THE | SSUES

The i ssues are whether Respondent viol ated Subsections
458.331(1)(m, 458.331(1)(qg), 458.331(1)(t), and 458.331(1)(nn),

Flori da Statutes (2004),! and Florida Adninistrative Code



Rul es 64B8-9. 003 and 64B8-9.013(3), and, if so, what discipline
shoul d be i nposed.

PRELI M NARY STATEMENT

On Septenber 9, 2005, Petitioner, Departnent of Health,
Board of Medicine (Departnent), filed a 13-count Adm nistrative
Conpl ai nt agai nst Respondent, N nma Heshmati, M D
(Dr. Heshmati), alleging that he viol ated Subsections
458.331(1)(m), 458.331(1)(q), 458.331(1)(t), and 458.331(1)(nn),
Florida Statutes, and Florida Adm nistrative Code Rul es 64B8-
9.003 and 64B8-9.013(3). On June 1, 2006, the Departnent filed
its First Anmended Administrative Conplaint, in which the
under cover agents referenced in the Adm nistrative Conpl ai nt
were identified by their initials.

Dr. Heshnmati requested an adm nistrative hearing, and the
case was forwarded to the Division of Adm nistrative Hearings on
May 25, 2006, for assignment to an adm nistrative | aw judge.

On July 3, 2006, the parties filed a Joint Pre-Hearing
Stipulation, in which the parties stipulated to certain facts.
To the extent relevant, those facts have been incorporated in
this Recormended Order

On July 11, 2006, the Departnent filed Petitioner's Mtion
for Oficial Recognition, requesting that official recognition
be taken of Subsections 458.331(1)(n), 458.331(1)(q),

458.331(1)(t), 458.331(1)(nn), and 893.03, Florida Statutes, and



Fl ori da Adm nistrative Code Rul es 64B8-9. 003 and 64B8-9. 013.
The notion was granted at the final hearing.

At the final hearing, Petitioner's Exhibits 2 through 15
were adm tted in evidence. The Departnent called the foll ow ng
W t nesses: John Pasko; Deborah George; John L. King; S K S.;
D.C.; RD. M; Wndy Yokey; J.E. B.; David Wbster, MD.; Scott
Mostert; Kinberly Harnen;, and John Schultz.

At the final hearing, Respondent's Exhibits 1 through 5
were admtted in evidence. Dr. Heshmati testified on his own
behal f and called the followi ng witnesses: Richard Pau
Bonfiglio, MD.; Stephen Kenneth Badolato, M D.; and Donna
Sal i ba.

The | ast volunes of the five-volunme Transcript were filed
on Septenber 25, 2006. The parties agreed to file their
proposed recommended orders within ten days of the filing of the
transcript. The parties tinmely filed their proposed recomended
orders which have been considered in the rendering of this
Recommended Order.

FI NDI NGS OF FACT

1. The Departnent is the state departnent charged with
regul ating the practice of nedicine pursuant to Section 20.43
and Chapters 456 and 458, Florida Statutes.

2. At all material times to this proceeding, Dr. Heshmati

was a licensed nedical doctor within the State of Florida,



havi ng been issued |icense nunber ME84360. Dr. Heshmati is
board-certified in Famly Practice.

3. In 2004, there existed a related group of three walk-in
clinics, which included the Ml bourne Wl k-In dinic (Ml bourne
Clinic) located in Mel bourne, Florida; the Cocoa Walk-In Clinic
| ocated in Cocoa, Florida; and the Palm Bay Walk-In Clinic
| ocated in Pal mBay, Florida.

4. During July through Decenber 2004, Dr. Heshmati was
wor king part-tinme as a physician at two of the walk-in clinics:
Mel bourne Cinic and Pal mBay Walk-In Cinic. During this sanme
tinme period, he was also working part-time as an energency room
doctor in emergency roonms in Osceola and Ki ssimee, Florida.

5. In 2004, the Ml bourne Police Departnent began an
under cover investigation of the three walk-in clinics concerning
the prescribing of controlled substances to patients of the
clinics. The investigation was | ed by John Pasko, who had
consi derabl e experience in investigating pharmceutica
di versi on cases.

6. M. Pasko enlisted the assistance of four persons who
acted as undercover operatives in the investigation. The
under cover operatives were S.K.S., DDC., RD. M and J.E. B
S.K S, was a detective with the Saint Lucie County Sheriff's
O fice and used the alias of Aaron Joseph for the investigation.

D.C. is a licensed pharmaci st and a practicing attorney. She



did not use an alias during the investigation. R DM is

enpl oyed by the Departnment of Health and investigates

al l egations against health care professionals. She used the
alias Stephanie Vzatek for the investigation. J.E.B. is a

medi cal mal practice investigator for the Departnent of Heal th.
The alias he used for the investigation was Jerry Thonpson. For
pur poses of this Recomended Order, the undercover operatives
will be referred to by the aliases they used, with the exception
of DDC. who will be referred to by her initials.

7. Each of the undercover operatives net with M. Pasko
prior to presenting thenmselves at the walk-in clinics. The
operatives were told to go to the clinics, to make genera
conpl aints of pain, such as back pain or headaches, and to be as
vague as possible about their synptons. The operatives were to
ask for controlled substances for the pain. None of the
operatives was actually experiencing the synptons of which they
conpl ained. Each operative was wired with an electronic
comuni cation device prior to visiting the clinics for the
pur pose of recording the conversations that took place during
the visits. Each operative was given noney to pay for the
visits in cash

8. At the end of each visit, the operatives returned to
the police station for a debriefing and gave sworn statenents

concerni ng what transpired during their visits. Sone of the



t aped recordings of the visits were inaudible, but the
operatives were not aware of the problens with the tapes prior
to giving their sworn statenents. The operatives gave the
prescriptions they received and the receipts for paynents of
their visits to M. Pasko. The prescriptions were never filled.

9. Aaron Joseph first visited the Mel bourne Cinic on
July 9, 2004. He told the person in the reception area that he
had back pain and wanted to see a doctor. M. Joseph was gi ven
sonme forns to fill out, which he did. He returned the forns to
the person in the reception.

10. M. Joseph was taken to the back of the clinic where
he was wei ghed. He was placed in a room where a woman in
scrubs took his blood pressure and pul se. She advised himthat
his bl ood pressure was a little high. She asked why he was at
the clinic to which he replied that he was a w ndow washer and
had a bad back. He told the woman that he was taking
chol esterol nedication. He also stated that he had no known
al | ergi es.

11. M. Joseph was taken to another room where he was
seen by Dr. Heshmati. He told Dr. Heshmati that he washed
wi ndows for a living which required himto sit in a Bosun's
chair for long periods of time, resulting in |ower back pain.
He advi sed the doctor that he had been taking a dose of

hydr ocodone in the nornings and anot her dose after work for two



years for the back pain. M. Joseph told the doctor that he was
under the care of a doctor in Fort Pierce, but that he was in
Mel bourne on a tenporary job. He told Dr. Heshmati that he had
had an MRl done in Ft. Pierce and that as soon as his boss |et
hi m have sone tine off he would go to Fort Pierce, get the M,
and bring it to Dr. Heshmati .

12. Dr. Heshmati asked M. Joseph to stand up and bend
over. M. Joseph bent over and said, "ugh" after he bent over a
little. M. Joseph's grunt when he bent over was a sign to
Dr. Heshmati that M. Joseph did have pain in his | ower back.
He sat back down on the exami ning table, and Dr. Heshmati
listened to his chest with a stethoscope, tapped M. Joseph's
knees with the stethoscope, and rubbed M. Joseph's back, | egs,
and heels.

13. Dr. Heshmati's records for M. Joseph's visit on
July 9, 2004, indicate that Dr. Heshmati did a review of
M. Joseph's systens and that the review did not reveal any
coughi ng, congestion, Rhinorrhea, sinus pain, sneezing, sore
t hroat, ear ache, nausea, voniting, diarrhea, abdom nal pain,
chest pain, headache, dizziness, weakness, or nunbness. The
records do not docunent that Dr. Heshmati |istened to
M. Joseph's chest, tapped M. Joseph's knees, or rubbed
M. Joseph's back, |egs, and heels. Dr. Heshmati clainms that a

formrecording his examnation is mssing fromM. Joseph's



file; however, his testinmony is not credi ble given that the
records of patients D.C. and Ms. Vzatek contained simlar formns
as the one used for M. Joseph's first visit.

14. WM. Joseph's history, as recorded on July 9, 2004,
shows that he was not a snoker and did drink al coho
occasi onal | y.

15. Dr. Heshmati advised M. Joseph that his bl ood
pressure was a little high and that they needed to keep an eye
onit. It is not unusual for a patient who is experiencing pain
to have a slightly el evated bl ood pressure. He di agnosed
M . Joseph as having chroni c back pain.

16. Dr. Heshmati wote M. Joseph a prescription for
30 tablets of Lorcet, 10-650 mlligrans. The generic nane for
Lorcet is hydrocodone, which is a controlled substance with a
potential for abuse and physical or psychol ogi cal dependence.
Dr. Heshmati told M. Joseph to refrain fromheavy lifting and
to use ice packs on his back. M. Joseph was to return as
needed.

17. M. Joseph returned to the Mel bourne Cinic on
July 23, 2004, again conplaining of |ower back pain. He was
wei ghed and his tenperature, pulse rate, and bl ood pressure were
taken. The woman taking his blood pressure advised himthat it

was still a little high.



18. Dr. Heshmati exam ned the patient and asked himto
bend over. M. Joseph conplied with the request and expressed
di sconfort when he bent over a short distance. Dr. Heshmati
touched M. Joseph's back. He noted that M. Joseph had good
range of nmotion. Dr. Heshmati asked M. Joseph about bringing
inthe WRI. Again, Dr. Heshmati told M. Joseph that his bl ood
pressure was el evated and that they needed to watch it.

19. Dr. Heshmati discussed M. Joseph's w ndow washi ng
occupation with him and M. Joseph expl ai ned how he used a
Bosun's chair while washing the windows. High-rise w ndow
washers often experience back pain fromsitting in a Bosun's
chair each day and fromthe positions that they have to take
whi | e washi ng wi ndows.

20. Wile M. Joseph was at the Mel bourne Clinic on
July 23, 2004, he signed a contract stating that while he was
under treatnment by the Mel bourne Cinic that he woul d not seek
narcotic or any other type of pain nedication anywhere el se for
his medi cal condition. Although M. Joseph signed the contract,
stating that he had been infornmed of the side effects of the
pai n nedi cation regardi ng physical addiction and psychol ogi cal
dependence, the only counseling that he had received from anyone
at the clinic was that the nedication could damage his |iver.

21. Dr. Heshmati prescribed 25 tablets of Lorcet for

M. Joseph's back pain at the July 23, 2004, visit.



22. M. Joseph returned to the Mel bourne Cinic on
August 12, 2004, again conpl aining of back pain. One of the
staff at the clinic weighed himand took his tenperature, pulse
rate, and bl ood pressure. His blood pressure had inproved since
his [ast visit.

23. Dr. Heshmati exam ned M. Joseph again on August 12,
2004. The doctor asked M. Joseph to bend over as he had done
at the two previous visits, and M. Joseph reacted in the sane
manner, indicating that he had pain after bending a short
di stance. Dr. Heshmati asked M. Joseph to raise his | egs about
14 inches off the ground, which M. Joseph did. Dr. Heshmati
noted in the nedical records that M. Joseph had good range of
noti on and a negative straight-leg test. The doctor wote in
his notes that M. Joseph would be in Ml bourne for another
nonth and that M. Joseph was waiting for his records fromhis
doctor in Fort Pierce.

24. M. Joseph indicated to Dr. Heshmati that he was
frustrated because Dr. Heshmati had prescribed only 25 tablets
of Lorcet at the previous visit. Dr. Heshmati wote M. Joseph
a prescription for 30 tablets of Lortab.

25. On August 27, 2004, M. Joseph returned to see
Dr. Heshmati again conpl aining of back pain. He was wei ghed,
and his pul se rate and bl ood pressure were checked.

Dr. Heshmati exam ned M. Joseph's back and noted that

10



M . Joseph had no tenderness and a good range of notion.
M. Joseph was required to sign an agreenment during this visit,
agreeing to have a ten-panel bl ood test done.

26. Dr. Heshmati wote a prescription for M. Joseph for
25 tablets of Lortab. He did not return to Dr. Heshmati's
office for another visit.

27. On each visit to the Mel bourne dinic, M. Joseph paid
the receptionist $60 in cash prior to seeing Dr. Heshmati. He
was given a receipt for each visit.

28. On July 16, 2004, D.C. went to the Mel bourne dinic
conpl ai ning of | ower back pain and trouble sleeping. D.C
i ndi cated that she had not injured her back, but had been having
the pain off and on for two to three nonths with a fairly recent
onset of pain. Staff at the clinic weighed her and recorded her
tenperature, pulse rate, and bl ood pressure. She gave her
fam |y medical history, indicating that her nother had heart
di sease, but denying a famly history of cancer, diabetes, and
hyper chol esterol em a. Her social history showed that she did
not snoke and drank al cohol socially. D.C advised that she was
allergic to sulfa and had no previous surgeries.

29. On July 16, 2004, D.C. signed a patient contract,
agreeing that while she was being treated at the Ml bourne
Clinic that she would not seek narcotic or any other type of

pai n nmedi cati on anywhere el se for her nedical condition. The
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contract stated that she had been inforned of the side effects
of that type of nedication regarding physical addiction and
psychol ogi cal dependence. She was asked by staff to sign the
contract prior to her seeing Dr. Heshmati. Neither staff nor
Dr. Heshmati counsel ed her during that visit on the side effects
of the nedications that she had been prescri bed.

30. Dr. Heshmati exam ned D.C., asking her to bend over
and touch her toes, which she did with no difficulty and w t hout
expressing any pain. He asked her where her pain was |ocated,
and she pointed to her | ower sacral back. She told Dr. Heshnmati
that she had seen a doctor in PalmBay for pain in her back, but
t hat she could not renenber the name of the doctor.

Dr. Heshmati checked the side of D.C.'s | eg and asked her if she
had any nunbness. He also hit her knee with the end of the

stet hoscope. The doctor listened to D.C.'s heart and lungs. He
told her that she had a heart nurnur and that she needed to have
sonmeone | ook at the heart murnmur. Dr. Heshmati inquired whether
D.C. had had a MRl or an X-ray of her back, and she replied that
she had not. Dr. Heshmati's notes indicate that he did a review
of her systens and noted no coughi ng, congestion, Rhinorrhea,

si nus pain, sneezing, sore throat, ear ache, nausea, vomting,

di arrhea, abdom nal pain, chest pain, shortness of breath,

headache, di zzi ness, weakness, or nunbness.
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31. Based on his exam nation, Dr. Heshmati concluded that
D.C. had an acute nuscul oskel etal event. She had indicated the
pain was in her |ower back. Her straight-leg test was negative,
i ndi cating no radiation of pain and no nerve inpingenent. Her
range of notion was good, which elimnated a | ot of conditions
associ ated with the spine.

32. D.C told Dr. Heshmati that in the past Lortab and
Xanax had worked for her. He wanted to prescribe another pain
nmedi cation for her, but she told himthat she wanted to stay
with the Lortab. He prescribed 20 tablets of Lortab and
20 tablets of Flexeril, which is a non-narcotic nuscle rel axer.
D.C. told himthat those drugs would not help her sleep and
asked himfor Xanax. He refused to prescribe the Xanax. He
told her to do sone back exercises, but did not tell her what
speci fic back exercises she should do. Dr. Heshmati told her to
return in two weeks if she was not better.

33. D.C returned to the Mel bourne dinic on July 30,
2004, conplaining that her back still hurt and that she was
havi ng trouble sleeping. Staff at the clinic weighed her and
recorded her tenperature, blood pressure, and pul se rate.

34. Dr. Heshmati saw D.C. and asked her whether she had
done her exercises, to which she replied that she had not. He

ran his hand al ong her spine, checked the sides of her |egs, and

13



pushed on her feet. He asked her to push towards himw th her
foot on his hand.

35. D.C. asked himtwi ce during the visit for a
prescription of Xanax to help her sleep. She told himthat the
Flexeril did not help her. He was hesitant about prescribing
t he Xanax, indicating that he did not want to prescribe two
narcotics, but he eventually prescribed 15 tablets of Xanax,
along with 20 tablets of Lortab and 20 tabl ets of Naproxen,
which is an anti-inflammatory nedication. He told her to take
t he Naproxen during the day because it did not cause drowsiness.
Dr. Heshmati also told her that the Xanax coul d be habit-
form ng.

36. Dr. Heshmati wanted D.C. to have an X-ray, wote a
prescription for an X-ray of her |unbar sacral for chronic back
pai n, and recommended a coupl e of places where she coul d have
the X-ray done. She asked himhow nany nore times she cone
return for a visit without having the X-ray done, and he told
her that he could not continue to prescribe pain nmedication for
nore than two nonths w thout her having an Xray done. D.C did
not return to visit Dr. Heshmati after her July 30, 2004, visit.

37. Stephanie Vzatek first presented at the Pal m Bay
VWal k-In Cinic on Decenber 1, 2004, conplaining of a current

| oner back pain towards her right side. She stated that the

14



back pain had been com ng and going for about two years and that
she did not know how she had hurt her back.

38. Staff at the clinic took Ms. Vzatek's weight, pul se
rate, and bl ood pressure. She advised staff that she had no
all ergies and that she was taking Lortab, Xanax, and Sona

39. Prior to seeing Dr. Heshmati, Ms. Vzatek was asked to
sign a patient contract on Decenber 1, 2004, in which she agreed
that while she was being treated at the clinic that she would
not seek narcotic or any other type of pain nmedication anywhere
el se for her nedical condition. The contract, which she signed,
al so stated that she had been infornmed of the effects of those
types of medication regardi ng physical addiction and
psychol ogi cal dependence; however, she was never counsel ed on
the side effects of any pain nedications that Dr. Heshmati
prescri bed for her.

40. Dr. Heshmati asked Ms. Vzatek whether she had had a
MRl or an X-ray done, to which she replied that she had not. He
asked her if she had seen a doctor, and she told himthat she
had seen Dr. Ryan out of Olando. Dr. Heshmati reached under
Ms. Vzatek's jacket, felt of her back, and asked her if her back
hurt. She told himthat her back did hurt. He checked her
reflexes by hitting around her knee with the stethoscope.
Dr. Heshmati al so checked her heart and | ungs and recorded his

findings as normal. Dr. Heshmati's notes indicate that he did a
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review of systenms and noted that Ms. Vzatek had no abdoni na
pai n, weakness, or nunbness. Her straight-leg test was
negati ve, and she had good range of notion.

41. Ms. Vzatek told Dr. Heshmati that she was currently
taking Soma to hel p her sleep and Lortab for her back pain and
that occasionally she took Xanax. Dr. Heshmati asked Ms. Vzatek
what strength of Lortab that she was taking, and she told him
10/500. He prescribed 15 Lortab tablets in that strength for
her. He also prescribed 20 tablets of Naproxen, but did not
prescri be Xanax or Soma. Dr. Heshmati told Ms. Vzatek that she
needed to get a MRl or an X-ray, and that if she wanted to have
refills of the prescriptions that she woul d have to have the
tests done. He also advised her to get physical therapy. She
told himthat she did not have insurance and could not afford a
MRl or physical therapy.

42. Ms. Vzatek returned to Dr. Heshmati's office on
Decenber 29, 2004. She advised the staff that she had seen
Dr. Heshmati before and that she wanted to get refills of her
prescriptions. A staff person asked her whether she had brought
any X-rays with her, and Ms. Vzatek replied that she had not
because she could not afford to get them done. The staff person
advi sed Ms. Vzatek that she could go to the Beach Walk-In dinic

and get a back X-ray for $50.
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43. The staff person also advised Ms. Vzatek that she
could get only four refills unless she had bl ood tests done and
that she would have to get a physical after her fifth visit.

Ms. Vzatek was given a formto sign indicating that she agreed
to get blood tests done starting with the next visit and that
all tests were to be done over the next three nonths.

44, \When Ms. Vzatek saw Dr. Heshmati, she told himt hat
she still hurt. He also asked whether she had X-rays nmade, and
when she told himthat she had not had the X-rays taken, he
wrote a prescription for a lunbar sacral X-ray and referred her
to the Beach Vl k-In Cinic. Dr. Heshmati asked Ms. Vzatek what
her occupation was, and she responded that she was a cockt ai
wai tress and worked an ei ght-hour shift and occasionally a
doubl e shift.

45. Dr. Heshmati asked Ms. Vzatek to bend over and asked
her if her back hurt when she bent over. He asked her whet her
she had been using ice packs and doing | ower back exerci ses.

Nei ther he nor his staff denonstrated, instructed about, or
provided literature on | ower back exercises that she was to
perform Dr. Heshmati prescribed 30 tablets of Naproxen and
15 tablets of Lortab.

46. Ms. Vzatek's paid $60 in cash up front for each of her
visits and received a receipt. She did not return to see

Dr. Heshmati after her Decenber 29, 2004, visit.
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47. On Decenber 2, 2004, Jerry Thonpson presented at the
Mel bourne Cinic conplaining of |ower back pain. Prior to going
to the Mel bourne dinic, he had been seen by Dr. Wang at the
Cocoa Wal k-1n dinic. The receptionist asked M. Thonpson if
this was his first visit to the Melbourne Cinic to which he
replied that it was.

48. A staff person weighed M. Thonpson, took his bl ood
pressure, and recorded his height. She asked hi m whet her he had
any allergies and took a social history. He told her that he
had been having pain in his | ower back for about six nonths and
t hat he took Lortab and Xanax when he had pain.

49. Dr. Heshmati asked M. Thonpson whet her he had seen
anot her doctor for his back pain. M. Thonpson told
Dr. Heshmati that he had seen a doctor in Ol ando, but that he
did not renmenber his nane. The evidence did not establish that
M. Thonpson told Dr. Heshmati or his staff that M. Thonpson
had seen Dr. Wang at the Cocoa Walk-In Cinic. Nothing in the
nmedi cal records for M. Thonpson's visit on Decenber 2, 2004,

i ndicate that he infornmed anyone at the Mel bourne Cinic that he
had been seen by Dr. Wang. Dr. Heshmati asked M. Thonpson

whet her he had brought any nedical records, X-rays, or M
reports with him and M. Thonpson told himthat he had not.

Dr. Heshmati advised M. Thonpson that he woul d have to get

t hose.
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50. M. Thonpson said that he had hurt his back when he
tripped and fell. Dr. Heshmati listened to M. Thonpson's chest
and back with a stethoscope. The doctor told M. Thonpson to
bend over as far as he could. M. Thonpson stood up and bent
over and groaned when his outstretched fingers were about a
foot -and-a-half fromthe ground. Dr. Heshmati had M. Thonpson
to get up on the examning table and Iie on his back.

Dr. Heshmati grabbed M. Thonpson's ankles one at a tinme and
raised themto approximtely 40 or 50 degrees. Each tine

M . Thonpson would groan. Dr. Heshmati then had M. Thonpson
sit on the side of the exam ning table and hang his feet over
the side while Dr. Heshmati tapped his |legs with a stethoscope.
Dr. Heshmati noted that M. Thonpson had tenderness in the

m d-1 ower back and had a negative straight-leg test.

Dr. Heshmati's notes indicate that he did a review of

M. Thonpson's systens and did not find any abdom nal pain,
weakness, or nunbness.

51. Dr. Heshmati asked what the doctor in Ol ando had
prescri bed, and M. Thonpson told himthat he had been given
Lortab and Xanax. Dr. Heshnmati seened concerned about the Xanax
and told himthere were other nedications that he coul d take.
The doctor told M. Thonpson that Lortab could be habit form ng
and could | ead to drowsi ness. M. Thonpson replied that he was

not worried because he frequently took antihistam nes, which did
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not make himdrowsy. Dr. Heshmati woul d not prescribe both
Lortab and Xanax. He did prescribe 30 tablets of Lortab and

30 tablets of Naproxen and told M. Thonpson that he should have
a MRl or at |east an X-ray done before he returned for another
visit.

52. M. Thonpson paid $60 in cash for his visit when he
first cane into the clinic. He was given a receipt for the
paynent. He did not return to see Dr. Heshmati .

53. Normally, patients do not use walk-in clinics as their
primary nmedical care provider. Wen a patient presents on an
initial visit with nuscul oskel etal back pain, the physician, at
a mninmum nust performa focused exam nation, which woul d
i ncl ude an exam nation on the |unbar spine, and a neurol ogi cal
exam nation, especially findings in the |ower extremties. The
physi ci an woul d ask the patient if the patient had any
gal | bl adder probl ens, any weakness in the | egs, and any history
of back pain. Acute back pain will typically resolve in six to
ei ght weeks with conservative treatnment. Conservative treatnent
woul d i ncl ude prescribing small anmounts of pain nedication with
followup visits fromtwo-and-a-half to three weeks. Lortab
Lorcet, and Naproxen are acceptable nmedications for the
treatment of back pain.

54. It is conmon and appropriate for a physician in a

wal k-in clinic setting to prescribe small amounts of nedication
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with quick follow-up visits. Wen a physician in a walk-in
clinic setting prescribes a two-week supply of pain nedication
for a patient and intends to follow up with the patient in two
weeks, the physician would be considered to have prescribed a
smal | anmount of nedication.

CONCLUSI ONS OF LAW

55. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2005).

56. The Departnent has the burden to establish the
all egations in the First Armended Adm ni strative Conplai nt by

cl ear and convinci ng evidence. Departnent of Banking and

Fi nance v. Osborne Stern & Conpany, 670 So. 2d 932 (Fla. 1996).

57. The Departnment has alleged that Dr. Heshmati viol ated
Subsections 458.331(1)(m, 458.331(1)(q), 458.331(1)(t), and
458.331(1)(nn), Florida Statutes, which provide that the
follow ng acts constitute grounds for disciplinary action:

(m Failing to keep | egible, as defined by
departnment rule in consultation with the
board, nmedical records that identify the

i censed physician or the physician extender
and supervi si ng physician by nane and
professional title who is or are responsible
for rendering, ordering, supervising, or
billing for each diagnostic or treatnent
procedure and that justify the course of
treatnment of the patient, including, but not
limted to, patient histories; exam nation
results; test results; records of drugs
prescribed, dispensed, or adm ni stered; and
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reports of consultations and
hospi talizati ons.

(g) Prescribing, dispensing, adm nistering,
m xi ng, or otherw se preparing a | egend
drug, including any controlled substance,
other than in the course of a physician's
prof essi onal practice. For the purposes of
this paragraph, it shall be legally presuned
t hat prescribing, dispensing, admnistering,
m xi ng, or otherw se preparing | egend drugs,
including all controlled substances,

i nappropriately or in excessive or

i nappropriate quantities is not in the best
interest of the patient and is not in the
course of the physician's professional
practice, without regard to his or her

i ntent.

(t) Goss or repeated nmal practice or the
failure to practice nmedicine with that |evel
of care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under simlar
condi tions and circunstances. The board
shall give weight to the provisions of s.
766. 102 when enforcing this paragraph.

As used in this paragraph, "gross

mal practice” or "the failure to practice
medicine with that |evel of care, skill, and
treatment which is recognized by a
reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions
and circunstances," shall not be construed
So as to require nore than one instance,
event, or act. Nothing in this paragraph
shall be construed so as to require that a
physi cian shall be inconpetent to practice
medi cine in order to be disciplined pursuant
to this paragraph.
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(nn) Violating any provision of this
chapter, chapter 456, or any rul es adopted
pur suant thereto.

58. The Departnent alleged that Dr. Heshnmati viol ated
Fl ori da Adm ni strative Code Rul e 64B8-9.003, which states:

(1) Medical records are nmaintained for the
fol |l ow ng purposes:

(a) To serve as a basis for planning
patient care and for the continuity in the
eval uation of the patient's condition and
treat nment.

(b) To furnish docunentary evidence of the
course of the patient's nedical eval uation,
treatment, and change in condition.

(c) To docunent comrunication between the
practitioner responsible for the patient and
any other health care professional who
contributes to the patient's care.

(d) To assist in protecting the I|egal
interest of the patient, the hospital, and
the practitioner responsible for the
patient.

(2) A licensed physician shall maintain
patient nedical records in English, in a

| egi bl e manner and with sufficient detail to
clearly denobnstrate why the course of

treat ment was undertaken or why an
apparently indicated course of treatnent was
not undert aken.

(3) The nmedical record shall contain
sufficient information to identify the
patient, support the diagnosis, justify the
treatment and docunent the course and
results of treatnment accurately, by

i ncluding, at a mninum the patient

hi stories; exam nation results; test
results; records of drugs prescribed,

di spensed, or adm nistered; reports of
consul tati ons and hospitalizations; and
copies of record or reports or other
docunent ati on obtai ned from other health
care practitioners at the request of the
physi cian and relied upon by the physician
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in determ ning the appropriate treatnent of
t he patient.

(4) Al entries nmade into the nedical
records shall be accurately dated and ti ned.
Late entries are permtted, but nust be
clearly and accurately noted as |ate entries
and dated and tined accurately when they are
entered into the record. However, office
records do not need to be tined, just dated.
(5) In situations involving nedical

exam nati ons, tests, procedures, or
treatments requested by an enpl oyer, an

I nsurance conpany, or another third party,
appropriate nedical records shall be
mai nt ai ned by the physician and shall be
subj ect to Section 456.061, F.S. However,
when such exam nations, tests, procedures,
or treatnents are pursuant to a court order
or rule or are conducted as part of an

i ndependent nedi cal exam nation pursuant to
Section 440.13 or 627.736(7), F.S., the
record mai ntenance requirenents of Section
456. 061 and this rule do not apply. Nothing
herein shall be interpreted to permt the
destruction of nmedical records that have
been made pursuant to any exam nation, test,
procedure, or treatnment except as permtted
by Iaw or rule.

59. The Departnent alleged that Dr. Heshmati viol ated
Florida Adm nistrative Code Rule 64B8-9.013(3), which states:

(3) Standards. The Board has adopted the
foll owi ng standards for use of controlled
substances for pain control:

(a) Evaluation of the Patient. A conplete
nmedi cal history and physical exam nati on
nmust be conducted and docunmented in the
nmedi cal record. The nmedical record should
docunent the nature and intensity of the
pai n, current and past treatnents for pain,
under |l yi ng or coexisting di seases or
conditions, the effect of the pain on

physi cal and psychol ogi cal function, and

hi story of substance abuse. The nedica
record al so shoul d docunent the presence of
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one or nore recogni zed medi cal indications
for the use of a controlled substance.
(b) Treatnent Plan. The witten treatnent
pl an shoul d state objectives that will be
used to determ ne treatnent success, such as
pain relief and inproved physical and
psychol ogi cal function, and should indicate
if any further diagnostic eval uation or
other treatnents are planned. After
treat ment begins, the physician should
adj ust drug therapy to the individua
nmedi cal needs of each patient. O her
treatnment nodalities or a rehabilitation
program nmay be necessary depending on the
etiology of the pain and the extent to which
the pain is associated with the physical and
psychosoci al i npairnment.
(c) Informed Consent and Agreenent for
Treatnent. The physician should discuss the
ri sks and benefits of the use of controlled
substances with the patient, persons
designated by the patient, or with the
patient's surrogate or guardian if the
patient is inconpetent. The patient should
receive prescriptions fromone physician and
one pharmacy where possible. [|If the patient
is determned to be at high risk for
medi cati on abuse or have a history of
subst ance abuse, the physician shoul d enpl oy
the use of a witten agreenent between the
physi cian and patient outlining patient
responsi bilities, including, but not limted
t o:

1. Urine/serumnedication |evels
screeni ng when request ed.

2. Nunber and frequency of all
prescription refills; and

3. Reasons for which drug therapy may be
di scontinued (i.e., violation of agreenent).
(d) Periodic Review. At reasonable
interval s based on the individual
ci rcunstances of the patient, the physician
shoul d review the course of treatnent, and
any new i nformati on about the etiol ogy of
the pain. Continuation or nodification of
t herapy shoul d depend on the physician's
eval uation of the patient's progress. |If
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treatment goal s are not being achi eved,
despite nedication adjustnents, the
physi ci an shoul d reeval uate the

appropri ateness of continued treatnment. The
physi ci an shoul d nonitor patient conpliance
in nmedication usage and rel ated treat nent

pl ans.
(e) Consultation. The physician should be
wlling to refer the patient as necessary

for additional evaluation and treatnent in
order to achieve treatnment objectives.
Speci al attention should be given to those
pain patients who are at risk for m susing
t heir medi cati ons and those whose |iving
arrangenents pose a risk for nedication
m suse or diversion. The managenent of pain
in patients with a history of substance
abuse or with a conorbid psychiatric
di sorder requires extra care, nonitoring,
and docunentation, and nay require
consultation with or referral to an expert
in the managenent of such patients.
(f) Medical Records. The physician is
required to keep accurate and conpl ete
records to include, but not be Iimted to:

1. The nedical history and physical
exam nation, including history of drug abuse
or dependence, as appropri ate;

2. Diagnostic, therapeutic, and
| aboratory results;

3. Evaluation and consul tations;

4. Treatnent objectives;

5. Discussion of risks and benefits;

6. Treatnents;

7. Medications (including date, type,
dosage, and quantity prescribed);

8. Instructions and agreenents; and

9. Periodic reviews. Records nust
remain current and be maintained in an
accessi bl e manner and readily available for
revi ew.
(g) Conpliance with Controll ed Substances
Laws and Regul ations. To prescri be,
di spense, or adm nister controlled
subst ances, the physician nust be |icensed
in the state and conply with applicable
federal and state regul ations. Physicians
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are referred to the Physicians Manual : An
I nformation Qutline of the Controlled
Subst ances Act of 1970, published by the
U.S. Drug Enforcenent Agency, for specific
rul es governing controll ed substances as
wel | as applicable state regul ations.

60. The standards for the use of controlled substances for
pain control set forth in Florida Adm nistrative Code
Rul e 64B8-9.013(3) are applicable to all physicians and are not
limted to physicians who are treating in a pain managenent
clinic setting. However, Florida Adm nistrative Code
Rul e 64B8-9.013(1)(f) provides:

Each case of prescribing for pain will be
eval uated on an individual basis. The Board
will not take disciplinary action against a
physician for failing to adhere strictly to
the provisions of these standards, if good
cause i s shown for such deviation. The
physi cian's conduct will be evaluated to a
great extent by the treatnment outcone,
taking into account whether the drug used is
medi cal | y and/ or pharnmacol ogical ly

recogni zed to be appropriate for the

di agnosi s, the patient's individual needs

i ncl udi ng any inprovenent in functioning,
and recogni zing that some types of pain
cannot be conpletely relieved.

61. The Departnment alleged that Dr. Heshmati viol ated
Subsection 458.331(1)(m, Florida Statutes, and Florida
Adm ni strative Code Rule 64B38-9.003, by failing to keep witten
nmedi cal records justifying the course of treatnment of D.C. ,
M. Joseph, Ms. Vzatek, and M. Thonpson. The Depart nent

all eged that Dr. Heshmati failed to keep medi cal records that
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docunment an adequate nedical history or that justify the
treatnment of the patients with controlled substances. The
Departnent did establish by clear and convincing evi dence that
Dr. Heshmati viol ated Subsection 458.331(1)(m, Florida
Statutes, by failing to docunent his exam nation of M. Joseph
during M. Joseph's visit on July 9, 2004. Dr. Heshmati's claim
that part of M. Joseph's file containing the result of his
exam nation is mssing is not credible. The Departnent failed
to establish by clear and convincing evidence that Dr. Heshmati
vi ol ated Subsection 458.331(1)(m, in his treatnent of D.C.,
Ms. Vzatek, and M. Thonpson.

62. The Departnent alleged that Dr. Heshmati viol ated
Subsection 458.331(1)(q), Florida Statutes, by prescribing
controll ed substances i nappropriately in one or nore of the
foll owi ng ways:

a. By failing to perform adequate physical

exam nations of M. Joseph, D.C.,

Ms. Vzatek, and M. Thonpson;

b. By repeatedly prescribing controlled

substances to M. Joseph, D.C., M. Vzatek,

and M. Thonpson w thout ascertaining the

etiology of his/her pain; and

c. By prescribing controlled substances to

M. Joseph, D.C., M. Vzatek, and

M . Thonpson wi t hout nedical justification.
63. The Departnent failed to establish by clear and

convi nci ng evidence that Dr. Heshmati viol ated Subsection

458.331(1)(q), Florida Statutes, by prescribing Lortab
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i nappropriately for M. Joseph. Dr. Heshmati did ascertain the
etiology of M. Joseph's pain based on M. Joseph's expl anation
that he sat in a Bosun's chair for long periods of tine while
washi ng high-rise windows. Dr. Heshmati did a review of

M. Joseph's systens and determ ned that M. Joseph had no
conpl ai nts of abdomi nal pain, weakness, or nunbness. He asked
M. Joseph to bend over, and M. Joseph bent over and expressed
pain, indicating that the pain was in his | ower back. He tapped
M. Joseph's knees and felt of M. Joseph's back, |egs, and
heel s. The exam nations for M. Joseph net the requirenments for
a focused exam nation. The prescription of a controlled
substance in the anmount prescribed was justified.

64. The Departnent failed to establish by clear and
convinci ng evidence that Dr. Heshnmati viol ated Subsection
458.331(1)(q), Florida Statutes, by prescribing controlled
substance for DDC. Dr. Heshmati did a review of D.C.'s systens,
noting that she had no abdom nal pain, no weakness, and no
nunbness. Her straight-leg tests were negative, and she had
good range of notion. She indicated that she had pain in her
| ower back. The exam nations net the requirenent for a focused
exam nation. D.C told Dr. Heshmati that she had been having
the pain on and off for two to three nonths with a recent onset

of pain. Based on his exam nation and the history given by
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D.C., Dr. Heshmati reasonably concluded that D.C. had an acute
nmuscul oskel etal event.

65. On D.C.'s first visit, he refused to prescribe Xanax,
which D.C. had requested as a sleep-aid. He prescribed a non-
narcotic nmuscle relaxer. On her second visit, D.C. told
Dr. Heshmati that the muscle rel axer was not hel pi ng her sl eep.
He prescribed a small anpbunt of Xanax along with an
anti -inflamuatory nedication to be taken during the day and
Lortab. His prescriptions for controll ed substance were
justified.

66. The Departnent failed to establish by clear and
convi nci ng evidence that Dr. Heshmati viol ated Subsection
458.331(1)(q), Florida Statutes, by prescribing controlled
substances for Ms. Vzatek. He did a review of Ms. Vzatek's
systens, finding that she had no abdom nal pain, weakness, or
nunmbness. He felt her back, and she indicated that her back was
hurting. Her straight-leg test was negative, and she had good
range of nmotion. She told himthat the pain had been coni ng and
going for about two years, she was currently having pain, but
she did not know how she had hurt her back. Dr. Heshmati's
prescription for controlled substances for M. Vzatek was
justified.

67. The Departnent failed to establish by clear and

convi ncing evidence that Dr. Heshmati viol ated Subsection
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458.331(1)(q), Florida Statutes, by prescribing controlled
substances for M. Thonpson. Dr. Heshmati did a review of
systens with no findings of abdom nal pain, nunbness, or
weakness. Dr. Heshmati asked M. Thonpson to bend over, and

M . Thonpson bent over and groaned when his outstretched fingers
wer e about a foot-and-a-half above the ground. Wen

Dr. Heshmati raised M. Thonpson's ankles to approximtely 40 or
50 degrees, M. Thonpson groaned as if in pain. Dr. Heshmati
tapped M. Thonpson's legs with a stethoscope. M. Thonpson's
straight-leg test was negative. Dr. Heshmati's prescription for
control |l ed substances for M. Thonpson was justified.

68. The Departnent alleged that Dr. Heshmati vi ol ated
Subsection 458.331(1)(t), Florida Statutes, by failing to
practice nedicine with that |evel of care, skill, and treatnent,
whi ch is recogni zed by a reasonably prudent simlar physician as
bei ng acceptabl e under simlar circunstances in one or nore of
the foll owi ng ways:

a. By failing to perform conprehensive
physi cal exam nations on D.C., Aaron Joseph,
St ephani e Vzatek, and Jerry Thonpson pri or
to prescribing a controll ed substance;

b. By failing to obtain a conplete history
on D.C., Aaron Joseph, Stephanie Vzatek, and
Jerry Thonpson prior to prescribing a
control | ed substance;

c. By failing to nake a diagnosis or
treatment plan for D.C., Aaron Joseph

St ephani e Vzatek, and Jerry Thonpson pri or
to prescribing a controll ed substance;
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d. By failing to maintain the nedical
records of D.C., Aaron Joseph, Stephanie
Vzat ek, and Jerry Thonpson wi th sufficient
detail to denonstrate their condition

hi story, diagnosis and/or treatnent plan
such to warrant the prescription of a
control | ed subst ance;

e. By inappropriately and excessively
prescribing controll ed substances to D.C. ,
Aaron Joseph, Stephanie Vzatek, and Jerry
Thonpson;

f. By failing to ascertain the etiol ogy of
D.C.'s, Aaron Joseph's, Stephanie Vzatek's,
and Jerry Thonpson's pain;

g. By failing to order and follow up on

di aghostic testing;

h. By failing to obtain previous physician
records and study results to docunent the
accuracy of the nedical and physical history
reported by D.C., Aaron Joseph, Stephanie
Vzat ek, and Jerry Thonpson;

i. By failing to maintain the practices
required for use of controlled substances
for pain nmanagenent as described in Florida
Adm ni strative Code Rule 64B8-9.013(3),

Fl ori da Stat utes.

69. Florida Adm nistrative Code Rule 64B8-9.013(3)(a)
requires that a conplete physical exam nation nust be conducted
and docunented in the nmedical record when prescribing controlled
substances. Both the expert for the Departnent and an expert
for Dr. Heshmati agreed that, at a mninum a focused
exam nation was warranted for each of the undercover agents who
presented to Dr. Heshmati. Dr. Heshnmati did do a focused
exam nation on each of the patients; however, Dr. Heshmati did
fail to docunent a physical exam nation of M. Joseph on his

initial visit.
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70. Florida Adnmnistrative Code Rule 64B8-9.013(3)(a)
requires that a conplete nedical history be taken and docunent ed
in the nedical record. The Departnent failed to establish by
cl ear and convincing evidence that Dr. Heshmati failed to take
and docunent a conplete nedical history of the undercover
agents.

71. M. Joseph advised Dr. Heshmati that he washed hi gh-
rise windows and sat in a Bosun's chair for |ong periods of
time, resulting in |ower back pain. He told Dr. Heshmati that
he had seen a doctor in Fort Pierce about his back and had a MR
taken in Fort Pierce. According to M. Joseph, he had been
having the pain for at |east two years and took hydrocodone two
times a day for the relief of the pain and that he was currently
taki ng medi cation for cholesterol. He was able to work by
taki ng the hydrocodone. Dr. Heshmati also did a review of
M. Joseph's systens. A sufficient nmedical history was taken
and docunented for M. Joseph

72. D.C. advised Dr. Heshmati that she had been having
| ower back pain on and off for two to three nonths with a resent
onset of pain. She had seen a doctor in Pal mBay concerning her
back pain. According to D.C., she had taken Lortab and Xanax in
the past, and they had worked for her. She gave a famly
medi cal history. D.C. advised that she had had no previous

surgeries and that she was allergic to sulfa. Dr. Heshmati
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asked her whether she had had a MRl or X-ray taken of her back,
and she advised that she had not. Dr. Heshmati also did a
review of D.C.'s systens. A sufficient nedical history was

t aken and docunented for D.C

73. Ms. Vzatek told Dr. Heshmati that she had been having
| ower back pain toward her right side on and off for about two
years with a recent recurrence of pain. She stated that she did
not know how she had hurt her back. She told Dr. Heshmati that
she had seen a doctor in Olando about her back and that she was
taki ng Lortab, Xanax, and Sona. Wen queried, she told
Dr. Heshmati that she had not had a MRl or X-ray taken because
she did not have insurance and could not afford to have the
tests performed. Dr. Heshmati did a review of Ms. Vzatek's
systens. A sufficient medical history was taken and docunented
for Ms. Vzatek.

74. M. Thonpson told Dr. Heshmati that he hurt his back
when he tripped and fell and that he had been having | ower back
pain for about six nonths. He advised Dr. Heshmati that he had
seen a doctor in Olando and that he took Lortab and Xanax when
he had pain. Dr. Heshmati did a review of M. Thonpson's
systens. A sufficient nedical history was taken and docunented
for Ms. Thonpson.

75. The Departnent has failed to establish by clear and

convi nci ng evidence that Dr. Heshmati failed to make a di agnosis
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or treatnent plan for each of the undercover agents. On

M. Joseph's initial visit, Dr. Heshmati diagnosed M. Joseph
with chronic back pain and told himthat his bl ood pressure was
el evated. Dr. Heshmati told M. Joseph to avoid heavy lifting
and to use ice packs and prescribed 30 tablets of Lorcet.

M. Joseph was to get his MRl fromhis doctor in Fort Pierce and
return as needed.

76. M. Joseph returned in two weeks, still conplaining of
| ower back pain. Dr. Heshmati prescribed 25 tablets of Lorcet,
and told M. Joseph to do no heavy lifting, apply ice packs, try
back exercises, and to get the MRI fromthe doctor in Fort
Pi erce.

77. A nost three weeks later, M. Joseph returned to see
Dr. Heshmati agai n conpl ai ni ng of | ower back from washi ng hi gh-
rise windows. By this tinme, M. Joseph's blood pressure was
down, indicating that M. Joseph was getting sone relief from
the pain. Dr. Heshmati recommended back exercises, prescribed
30 tablets of Lorcet, and noted that M. Joseph was waiting for
his MR to come fromthe doctor in Fort Pierce.

78. Two weeks later, M. Joseph went to Dr. Heshmati for
his final visit. He was again diagnosed with chronic back pain
and was prescribed 25 tablets of Lorcet. M. Joseph was
required to sign an agreenent that he woul d undergo bl ood

screeni ng tests.
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79. On D.C.'s July 16, 2004, visit, Dr. Heshmati di agnosed
D.C. as having back pain that was nuscul oskel etal in nature. He
prescribed 20 tablets of Lortab and 20 tablets of Flexeril, but
refused to prescribe Xanax as she had requested. He recomended
t hat she do sone back exercises but did not tell her what
specific exercises to do. He also reconmended that she get an
X-ray. D.C. was told to return in two weeks if she was not
better.

80. D.C returned to see Dr. Heshmati two weeks later.
Based on D.C."s contention that the Flexeril was not hel ping her
to sleep, Dr. Heshmati changed her nedi cation and prescri bed
Naproxen to be taken during the day and Xanax to hel p her sl eep.
She was continued wth Lortab. Dr. Heshmati also wote a
prescription for an X-ray of her lunbar sacral and told her that
he could not continue to prescribe pain nedication for nore than
two nonths unl ess she had an X-ray done. He continued to
recommend back exercises. D.C. was to return in three weeks.

81. On Ms. Vzatek's Decenber 1, 2004, visit, Dr. Heshmati
di agnosed her as having recurrent back pain. He reconmmended
that she get sone physical therapy and that she have either a
MRI or an X-ray done. He prescribed 15 tablets of Lortab and 20
tabl ets of Naproxen, but refused to prescribe Xanax or Somm,

whi ch she told himthat she had been taking.
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82. Ms. Vzatek returned to Dr. Heshmati's office four
weeks | ater, conplaining of back pain. Dr. Heshmati discussed
exercises with her and asked whether she was using an ice pack.
He wote a prescription for a |lunbar sacral X-ray and prescribed
15 tablets of Lortab and 30 tablets of Naproxen. M. Vzatek was
required to sign a contract agreeing to have blood tests done.

83. Dr. Heshmati diagnosed M. Thonpson with chronic back
pain that was nuscul oskeletal in nature. Dr. Heshmati told
M . Thonpson that he would have to get a MRl or an X-ray before
he returned for a visit. Dr. Heshmati prescribed 30 tablets of
Lortab and 30 tablets of Naproxen, but he refused to prescribe
Xanax. M. Thonpson was to return if his pain continued.

84. The Departnent did establish by clear and convi ncing
evidence that Dr. Heshmati failed to nmmintain adequate nedi cal
records of his exam nation of M. Joseph on his initial visit
and, therefore, did establish that Dr. Heshmati failed to
practice nedicine with that |evel of skill, care, and treatnent,
whi ch is recogni zed by a reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions in violation of
Subsection 458.331(1)(t), Florida Statutes.

85. The Departnent failed to establish that Dr. Heshmati
failed to maintain the nedical records of D.C., Ms. Vzatek, and

M. Thonpson with sufficient detail to denonstrate their
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condition, history, or diagnosis and/or treatnent plan such to
warrant the prescription of controlled substances.

86. The Departnent failed to establish that Dr. Heshmati
i nappropriately and excessively prescribed controlled substances
to M. Joseph, D.C., Ms. Vzatek, and M. Thonpson. The use of
Lortab and Lorcet for back pain is an accepted treatnent. The
use of Naproxen is also an accepted nedication for such a
condition. Dr. Heshmati prescribed the controlled substances in
smal | amounts and followed up with the patients in a tinely
manner. Dr. Heshmati treated each of the patients
conservatively.

87. The Departnent failed to establish that Dr. Heshmati
failed to establish the etiology of the pain of the four
patients as di scussed above concerning the allegations of
vi ol ati ons of Subsection 458.331(1)(q), Florida Statutes.

88. The Departnent failed to establish that Dr. Heshmati
failed to order and follow up on diagnostic testing. The record
is clear that Dr. Heshmati requested M. Joseph, on several
occasions, to get his MRl fromhis doctor in Fort Pierce.
Dr. Heshmati wote prescriptions for X-rays for D.C. and
Ms. Vzatek and told M. Thonpson that he woul d have to have a
MRl or an X-ray done before he could return for treatnent.

89. The Departnent failed to establish that in a walk-in

clinic setting that Dr. Heshmati was required to get nedica
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records from previous treating physicians. He did request

M. Joseph to get the MRI, which had been done in Fort Pierce,
and he did tell M. Thonpson that he needed to bring his nedica
records. None of the patients at issue were seeing Dr. Heshmati
for long-termtreatnent. M. Joseph saw Dr. Heshmati four
times, but nmade it clear that he was in the area on a tenporary
job and would be following up with his own physician when he
returned to Fort Pierce. D.C. and Ms. Vzatek saw Dr. Heshmati
two tines each, and M. Thonpson saw Dr. Heshmati one tine.

90. The Departnent alleged that Dr. Heshmati failed to
follow the practices contained in Florida Adm nistrative Code
Rul e 64B8-9.013(3)(c). ©One of the requirenents of the rule is
that the physician is to discuss the risks and benefits of the
use of controlled substances with the patient. Dr. Heshmati did
not tell M. Joseph on his first visit that Lorcet could be
addi ctive, but he did ask what nedication M. Joseph had been
taking. M. Joseph had been taking Lorcet for two years, and
t he nedi cation enabled himto continue working with his pain.

On M. Joseph's second visit, he signed a contract stating that
he woul d not seek narcotic nedications fromother doctors while
under Dr. Heshmati's care. A staff person advised M. Joseph on
t he second visit that continued use of the nedication could
damage his liver. On M. Joseph's last visit, he was required

to sign an agreenent to obtain blood tests. The evidence on the
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whol e does not establish that Dr. Heshmati viol ated Florida
Adm ni strative Code Rule 64B8-9.013(3)(c) in his treatnent of
M. Joseph.

9. On D.C's first visit wth Dr. Heshmati, she was
required to sign the sane agreenent that M. Joseph signed
concerni ng seeking narcotics fromother physicians. She told
Dr. Heshmati that she had previously taken Lortab and Xanax and
that they had worked for her. Dr. Heshmati refused to prescribe
both Lortab and Xanax as requested by D.C. On her second visit,
D.C. again requested Xanax. Dr. Heshmati was hesitant about
prescribing both Lortab and Xanax, but did prescribe the Xanax
with the warning that the Xanax could be habit form ng. He also
prescri bed Naproxen, which D.C. was to take during the day.

Dr. Heshmati also told D.C. that he could not prescribe pain
nmedi cation for nore than two nonths w t hout her having an X-ray
done. On the whole, the record does not establish that

Dr. Heshmati violated Florida Adm nistrative Code

Rul e 64B8-9.013(3)(c) in his treatnment of D.C.

92. On Ms. Vzatek's initial visit to Dr. Heshmati, she
al so signed the sane agreenent that M. Joseph and D.C. signed
agreeing to restrict their requests for pain nmedication to
Dr. Heshmati. Ms. Vzatek stated that she was currently taking
Lortab, Xanax, and Sona and that she had been havi ng back pain

on and off for about two years. He prescribed Lortab for her,
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but woul d not prescribe Xanax or Soma as requested. He also
advi sed Ms. Vzatek that if she wanted refills of her pain
medi cati on that she would have to have a MRl or an X-ray done.
On her second visit, Ms. Vzatek signed an agreenent to get bl ood
tests perforned. On the whole, the record does not establish
that Dr. Heshmati violated Florida Adm nistrative Code
Rul e 64B8-9.013(3)(c) in his treatnent of Ms. Vzatek.

93. Wien M. Thonpson requested that Dr. Heshnmati
prescri be Xanax and Lortab, Dr. Heshmati was concerned about the
use of Xanax and told M. Thonpson that there were other
medi cations that he could take. He also inforned M. Thonpson
that Lortab could be habit form ng and could | ead to drowsi ness.
M . Thonpson indicated that he frequently took antihistam nes
and that they did not nmake himdrowsy. Dr. Heshmati refused to
prescribe both Xanax and Lortab. He also told M. Thonpson that
he woul d have to have a MRl or an X-ray done before he cane for
another visit. On the whole, the record does not establish that
Dr. Heshmati violated Florida Adm nistrative Code
Rul e 64B8-9.013(3)(c) in his treatnent of M. Thonpson.

94. The Departnent has established that Dr. Heshnati
vi ol ated Subsection 458.331(1)(nn), Florida Statutes, in that he
vi ol at ed Subsections 458.331(1)(m and 458.331(1)(t), Florida

Statutes, in relation to M. Joseph.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered finding that
Dr. Heshmati viol ated Subsections 458.331(1)(n), 458.331(1)(t),
and 458.331(1)(nn), Florida Statutes, by failing to docunent his
physi cal exam nation of M. Joseph on M. Joseph's initia
visit; finding that Dr. Heshmati is not guilty of the other
all egations set forth in the Arended Adm nistrative Conpl ai nt;
and suspending his license for one year and crediting himwth
the time that his |license has been under energency suspension.

DONE AND ENTERED this 7th day of Decenber, 2006, in

Tal | ahassee, Leon County, Flori da.

Awap—» B Harslf

SUSAN B. HARRELL

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 7th of Decenber, 2006.
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ENDNOTE

1/ Unl ess otherwi se indicated, all references to the Florida
Statutes are to the 2004 versi on.

COPI ES FURNI SHED.

Donal d Freeman, Esquire
Department of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3250

G egory W Ei sennenger, Esquire
Ei sennenger, Berry & Peters, P.A.
5450 Village Drive

Viera, Florida 32955

Ephr ai m Li vi ngston, Esquire
Department of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3250

Timothy M Cerio, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Larry McPherson, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress \Way

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.

43



